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MISSOURI RATE LITIGATION 


The United States District Court for the Western District 
of Missouri has decreed that the impounded funds involved 
in the Missouri rate litigation, amounting approximately to 
$10,000,000.00, are to be paid back to the policy holders from 
whom said funds were originally collected. The decision was 
handed down in the case of American Insurance Company v. 
Lucas et al., reported at { 300,375. 


Accumulation of Fund 


In 1929, following the dismissal of suits which had been 
i i revi regulation issued by the Superin- 
Please Route to: g ‘satan UF seoninene ‘Ge Gute of eae ahaian by 
10% the rates on fire, windstorm and hail policies, more than 
two hundred companies notified the Superintendent of a 1634% 
increase in their rates on such policies and obtained temporary 
injunctions against his interference with the collection of these 
rates. These injunctions were conditioned on the payment of 
the increase to an appointed custodian. On the same day that 
the injunctions were issued, the increase was denied by the 
Superintendent. In 1935, alleging that an agreement had been 
reached as to the distribution of the impounded fund, the com- 
panies moved for decrees ordering a distribution in accordance 
with their agreement and the decrees were entered. 


Bribery, Fraud upon Court 


In 1939, when the distribution had almost been completed, 
the incumbent Superintendent filed this action against the 
companies, alleging that the settlement and judgment entered 
thereon had resulted from bribery and amounted to a fraud 
upon the court. The evidence definitely established that funds 
collected by a common agent from the several companies 
involved were paid to public officials to induce the settlement 
of the cases. The settlement gave the companies 80% of the 
impounded fund and the remainder, or 20%, was to go to the 
policy holders.*The court found that the contributions made by 
the several companies were made at a time when said companies 
were possessed of sufficient information to put them on inquiry 
concerning the purpose to which said contributions were to 
be put. This implied knowledge was sufficient to impose lia- 
bility upon them for the wrongful acts of the common agent. 
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* NEGLIGENCE 
(Other than Automobile) 


Spider in Bottle.—Plaintiff recovered a judgment for injuries 
sustained as the result of drinking a bottle of “Coca-Cola” 
containing deleterious matter which consisted of a decayed 
spider. The court held that plaintiff satisfactorily showed 
that her injuries were the proximate result of defendant’s 
negligence. (Hollis v. Cuachita Coca-Cola Bottling Co., Lid., 
La. Ct. of App.)...{ 401,583. 


Particles of Glass in Bottle—Where plaintiffs claimed that 
they sustained injuries as the result of partaking of the 
contents of a bottle of “Coca-Cola” containing particles of 
glass, the court denied a recovery on the ground that plain- 
tiffs failed to establish by a preponderance of the evidence 
that the glass was in the bottle prior to being opened. 
(Gunter et al. v. Alexandria Coca-Cola Bottling Co., Ltd., La. 
Ct. of App.).. . J 401,584. 


Escape of Obnoxious Odors.—Defendant, operator of a plant 
wherein various ingredients were processed into fertilizer, 
was enjoined from operating its plant in such a manner 
as to permit obnoxious odors, caused by decomposed fish, 
from escaping into the outside atmosphere and interfering 
with complainants’ enjoyment of their homes. (Roberts et al. 
v. Star Fish & Bone Fertiliser Co., Inc., N. J. Chancery Ct.) 

. 401,585. 


Nuisances.—Where, in the operation of a stone quarry by de- 
fendants, the exploding of dynamite set up vibrations which 
caused windows and doors in complainants’ homes to rattle, 
foundations, sidewalls and ceilings to crack, the houses of 
complainants to shake and vibrate, stones to be thrown 
upon complainants’ premises, and produced such noise as 
to disturb and annoy complainants in the use and enjoyment 
of their homes, the court enjoined the operation of said 
quarry on the ground that it constituted a nuisance. (Benton 
et al. v. Kernan et al., N. J. Chancery Ct.)...9 401,591. 


Mental Anguish.—In a suit brought to recover damages for 
mental anguish suffered as the result of defendant's delay 
in delivering a telegram, the court denied plaintiff a recovery 
because of his failure to prove negligence and because of 
his failure to allege and prove damages other than mental 
anguish. (Vaigneur v. Western Union Telegraph Co., U. S. 
Dist. Ct., E. D., Tenn.) .. . | 401,587. 


Liability of Telegraph Company.—In a suit brought to recover 
damages resulting from defendant’s delay in delivering a 
telegram, the court held that a stipulation contained on the 
back of the sender’s blank, requiring claims to be presented 
in writing within sixty days after the message was received 
for transmission, was valid and binding on the sendee. The 
court further held that, under the facts of this case, where 
there was merely a verbal complaint made by plaintiff 
within the period of the stipulation, the issue of waiver of 
the stipulation was erroneously submitted to the jury. 
Judgment for plaintiff was reversed. (Phillips v. Western 
Union Telegraph Co., S. C. Supreme Ct.).. .{ 401,588. 


Carrier’s Liability —Plaintiff brought suit to recover for the 
death of her decedent who suffered fatal injuries while 
traveling upon a gratuitous pass issued by defendant. The 
pass exempted the carrier from liability for personal injury 
or property damage. The court held that, under these cir- 
cumstances, the carrier could not be held liable unless it 
was guilty of gross negligence. The allegations of plaintiff's 
complaint did not show such negligence and, therefore, 
a demurrer interposed by defendant was sustained. (State 
of Maryland, for the use of Bond et al. v. The Baltimore & 

hio Railroad Co., Superior Ct. of Baltimore City, Md.) 
7 401,586. 


Defect in Sidewalk.—In a suit by plaintiffs, husband and wife, 
to recover compensation for personal injuries sustained by 
the wife when she fell on a defective sidewalk, a judgment 
in favor of the city was reversed because of prejudicial 
misconduct of the city’s attorneys. (Stewart et ux. v. The 
City of Idaho Falls, Idaho Supreme Ct.).. . J 401,589. 


Airplane Collision—In a suit brought to recover property dam- 
ages caused when plaintiffs’ airplane collided with that of 
defendants’ as both planes were landing at the same time, 
the court found that plaintiffs’ pilot complied with all fed- 
eral and state regulations relative to landing. The collision 
was held to be chargeable to breaches of rules and regula- 
tions knowingly participated in by defendants’ pilot. (Rine- 
hart et al. v. Woodford Flying Service, Inc. et al., W. Va. 
Supreme Ct.).. . 401,590. 


Operation of Coal Yard.—Defendant city’s operation of a coal 
yard in such a manner as to result in coal dust falling upon 
plaintiffs’ adjacent premises, damaging furniture, merchandise 
and other property, was held to be a nuisance and plaintiffs 
were granted compensation for such damages as were shown 
to have been sustained as a result of said nuisance. (Ialling 
v. City of Fremont, Neb. Supreme Ct.). . .] 401,592. 


* LIFE * 


Forfeiture for Non-payment of Premium.—After policy had 
lapsed for non-payment of premium and the insured sent 
in four additional premium checks but failed to send in 
an application for reinstatement as was requested by the 
company, there could be no recovery under the policy. 
(Summers v. Jefferson Standard Life Ins. Co., Tex. Ct. of 
Civ. App.).. .¥ 501,464. 


Acceptance of Late Premium.—The acceptance by the insurer 
of an overdue premium operated to waive the forfeiture 
of the policy so that it was considered to have been con- 
tinuously in force without interruption. (Commonwealth 
Casualty and Ins. Co. v. White, Tex. Ct. of Civ. App.) 

{ 501,465. 


Non-payment of Premium.—Forfeiture of policy for non- 
payment of premium when due could not be waived by 
payment of said premium after the death of the insured. 
(Fernandez et vir. v. Sovereign Camp of the Woodmen of the 
World, Tex. Ct. of Civ. App.)...§ 501,466. 


Disability Benefits.—Plaintiff was entitled to recover disability 
benefits covering period of ten days under court’s finding 
that injuries causing disability were sustained at a time 
when the policy was in full force and effect. (Deese v. The 
Metropolitan Casualty Co., La. Ct. of App.). ..§ 501,468. 


Assessment on Mutual Covenant Holders.—An assessment, 
levied by the insurer on the holders of mutual policies 
which had been issued by a fraternal benefit society that 
had merged with said insurer, in an amount equal to the 
reserve value of said policies was upheld so that plaintiff 
was not entitled to surrender his policy and receive the 
cash surrender value when he had not paid the assessment. 
(Lewis v. Columbia Mutual Life Ins. Co., La. Ct. of App.) 

7 501,469. 


Change of Beneficiary.—The named beneficiaries in a policy 
issued by defendant insurance company were held entitled 
to the proceeds thereof as against the wife of the insured, 
no change of beneficiary ever having been executed. (Ras- 
mussen v. The Mutual Life Ins. Co. of N. Y., N. D. Supreme 
Ct.) .. .§ 501,470. 


Fraudulent Substitution at Medical Examination.—Judgment 
for defendant in an action to recover the proceeds under 
a policy was affirmed and rehearing denied, the court having 
properly ruled that the testimony of the insurance doctor 
was admissible to show that a person other than the named 
assured had appeared for the medical examination and that 
in fact no binding contract ever existed. (Obartuch v,. Secur- 


ity Mutual Life Ins. Co., U. S.C. C. A., 7th C.). . .1501,467. 


Statute of Limitations on War Risk Claim.—An adjudication 
in a former action that plaintiff’s claim was barred by the 
statute of limitations was held to be a bar to a subsequent 
action on the savings claim and plaintiff was not entitled 
to the benefits of a savings statute. (Parker v. United States, 


U.S.C. C. &, Gh C.).. FSA. 


Paragraph (J) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Jurisdictional Amount.—In a proceeding wherein an insurer 
sought an adjudication as to its rights and liabilities under 
policies carrying both life and disability benefits, the court 
held that since the validity of the policies was not in ques- 
tion and the only amount which could be disputed was 
approximately $200, there was not present the amount 
required to give the federal court jurisdiction. (Mutual Life 


Ins. Co. v. Moyle, U. S. Dist. Ct., E. D., S. C.).. .9 501,472. 


Interpleader Action—Pleas of privilege filed in interpleader 
action were held properly overruled under statutes requir- 
ing such defenses to be made part of the answer. An 
injunction restraining an action on the policy until the 
interpleader was settled was approved. (Crockett et al. v. 
The Volunteer State Life Ins. Co. et al., Fla. Supreme Ct.) 

q 501,463. 


*% AUTOMOBILE 


Limitation of Damages.—Plaintiff was injured, making a left 
turn at an intersection, when his car was struck by defend- 
ant’s. The court’s neglect to limit the amount of damages 
recoverable for business expenses incurred during his ab- 
sence therefrom necessitated a reversal of the judgment 
entered on the jury’s verdict in his favor. (Hinrichs v. 
Zengel, lowa Supreme Ct.).. . 703,170. 


Failure to Stop at Preferred Highway.—On rehearing, the 
appeal court reversed its opinion that both motorists were 
negligent in the collision which resulted when defendant 
failed to stop at a preferred highway on which decedent 
had been traveling and held that the sole cause of the 
accident was defendant’s negligence and that decedent’s 
speed, under the circumstances, was not excessive. (Foy 


et al. v. Little et al., La. Ct. of App.).. .] 703,176. 


Left Turn of Truck Obscured from Vision.—Plaintiff recov- 
ered for injuries sustained when the automobile in which 
she was riding collided with a truck which approached 
from the opposite direction in an obscured position behind 
another vehicle and turned across the highway in order 
to pass said obscuring vehicle. (Lapp v. J. Lauesen & Co. 
et al, S. D. Supreme Ct.).. . ff 703,173. 


Left Turn Across Highway.—Plaintiff recovered damages sus- 
tained when its bus collided with defendants’ truck and 
trailer when the latter vehicle turned left across the high- 
way without warning and so close in front of the bus that 
the bus driver was not able to stop it in time to avoid the 
collision. (Interurban Transportation Co., Inc. v. F. Strauss 
& Sons et al., La. Ct. of App.).. . 703,178. 


Pedestrian Marooned in Middle of Street—The jury having 
returned a verdict in her favor upon proper instructions, 
plaintiff was awarded recovery for personal injuries sus- 
tained when, as she was marooned in the center of the 
Street waiting for the traffic light to change, defendant 
moved his car out of the line of traffic and struck her. 
(Atkins v. Varrone, Conn. Supreme Ct.)... 703,174. 


Service of Process on Nonresidents.—Plaintiff, having dismissed 
her action against defendant after his special appearance 
objecting to the form of the substituted service against him, 
was barred by statute from recommencing her action against 
defendant without first obtaining personal service within 
the state. (Gelvin v. Hull, lowa Supreme Ct.)...{ 703,171. 


Foot Run over.—Plaintiff contended that his right inguinal 


hernia resulted from his straining to extricate his foot from 
under a car driven over it by defendant. Because he failed 
to discharge the burden of proving that the accident oc- 
curred through the fault and negligence of defendant driver, 
he was denied recovery. (Buttitia v. Varino et al., La. Ct. 
of App.). . ./ 703,177. 


Pedestrian Injured.—A judgment entered for plaintiff in a suit 


brought to recover damages for injuries sustained as the 
result of being struck by defendants’ automobile while cross- 
ing a street was affirmed on appeal, the court holding that 
the trial judge did not err in submitting to the jury the 
question of plaintiff's contributory negligence and the ques- 
tion of assured clear distance ahead. (Swan et al. v. Dailey- 
Luce Auto Company et al., lowa Supreme Ct.).. .§ 703,180. 


Status of Automobile Occupant—At the request of plaintiff, 


defendant arranged a fishing trip, hiring one McNeil as 
camp boy and cook. McNeil was sent on an errand and 
plaintiff accompanied him in defendant’s car, driving one 
way, but permitting McNeil to drive on the way back. 
Plaintiff was injured through McNeil’s negligent operation 
of the car, but was denied recovery against defendant, the 
court holding that McNeil was under the direct control and 
supervision of plaintiff. (Brewerton v. LaBorde et al., La. 
Ct. of App.). .. 703,179. 


Guest Injured.—Plaintiff’s declaration, wherein it was shown 


that plaintiff sustained injury while riding as a guest in 
defendant’s truck when the truck collided with an approach- 
ing vehicle as the result of being negligently operated down 
the middle of the highway at an excessive speed, was held 
to set out sufficient facts showing that the injury was caused 
either by the gross negligence or wilful and wanton mis- 
conduct of the operator of the car. (Jackson v. Edwards, 
Fla. Supreme Ct.).. . 703,181. 


Family Purpose Doctrine.—Defendants’ son was driving the 


family car with his father’s permission to a place where 
he was to participate in a football game for his high school. 
The family purpose doctrine having been rejected by the 
Supreme Court, defendants could not be held responsible 
for the consequences of their son’s negligent operation of 
the car. (Ener v. Gandy et ux., Tex. Ct. of Civ. App.) 

q 703,182. 


Unavoidable Accident.—In dismissing a writ of error in a case 


arising out of a collision between a truck and an ambulance, 
the Supreme Court agreed with prior holdings that the 
evidence raised the issue of unavoidable accident but dis- 
agreed with the holding that in all cases wherein there 
are controverted issues of fact as to plaintiffs’ and defend- 
ants’ negligence as proximate cause, the issue of unavoid- 
able accident necessarily arises. (Hankamer v. Roberts 
Undertaking Co. et al., Tex. Supreme Ct.).. .§ 703,172. 


Statute of Limitations.—In a suit arising out of an automobile 


collision in Connecticut, it was held that, under the laws 
of that state, the provision tolling the running statute of 
limitations during the period in which a contemplated de- 
fendant is absent from the state did not apply to non- 
residents upon whom substituted service could be made. 
Plaintiffs’ action was held barred by the Statute of Limita- 
tions for this reason. (Tublitz et al. v. Hirschfeld et al., U.S. 
Dist. Ct., E. D. of N. Y.)...§ 703,175. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 





